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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the District Court erred in submitting this cause to 
| 


the jury's consideration in the face of the Court's own substantial doubt 


as to the guilt of the accused. . 


| 
2. Whether the Appellant was improperly compelled to incriminate 


: ' himself upon arrest, without an adequate warning of his right to remain 
silent and his right to counsel. 

3. Whether the District Court erred in denying Appellant's | 
motion for a summary judgment (Motion for Acquittal) on the procedural 


ground that Appellant had offered evidence during the course of the 


y Government's case. 


4. Whether the District Court erred in permitting the Appellant 

: rae ! 
to testify, after its ruling that the Appellant's prior wnvictions could 
not be used, without advising the Appellant, in open court, that he is 


not compelled to testify and that his failure to testify could not prejudice 


his defense. : 
| = 
5. Whether the Appellant was prejudiced by the statement made by 
' the Prosecuting Attorney to the District Court, while the District Court 


was considering whether to direct a verdict of acquittal, regarding | 


information obtained by the prosecution from the Appellant's wife. | 


This case has not previously been before this Court for review. 


JURISDICTIONAL STATEMENT 


This is an appeal, in forma pauperis, from an Order of the 
District Court for the District of Columbia adjudging the Appellant 
guilty of the offenses of forgery and uttering (four counts) and sen- 
tending the Appellant to apeeeommient for a period of two years to 
six years on each count, to run concurrently. The Appellant 
requested leave to file an appeal in forma pauperis from the action 
of the District Court. The Appellant's motion for leave to appeal 
in forma pauperis was first denied by the District Court (Order of 
January 5, 1968). The Order of the District Court denying leave to 
e appeal was vacated by this Court by Order of March 22, 1968. Pur- 

suant to this Court's mandate, the District Court granted leave to 
appeal by Order of May 22, 1968. Jurisdiction is invoked under Section 
1291 of Title 28 of the United States Code and the Appellant is proceeding 


in forma pauperis under Section 1915 of Title 28 of the United States 


Code. 


STATEMENT OF THE CASE | 
, . mre = 


On November 4, 1966,Henry L. Marshburn, the Appellant, | 

was arrested and charged with violations of 22 D.C. Code 1401 i 
(forgery and uttering). The offense of forgery and uttering is pun- 

ishable by imprisonment for not less than one year nor more cen 

= ten years. 
The circumstances surrounding the Appellant's arrest are a$ 

. follows. On November 4, 1966, the Appellant presented to an 
employee of Julius Garfinckel & Co. a check in the amount of $90. 49, 
drawn on the Alexandria National Bank and signed with the name lof 
Charles Clay. On the same date, the Appellant wrote and passed to 
another Garfinckel employee a check in the amount of $272.95, also 


drawn on the Alexandria National Bank and also signed by Charles 


Clay. While the Appellant waited for the checks to be approved, 


the responsible personnel at Julius Garfinckel & Co. ascertained that 


the account of Charles Clay at the Alexandria National Bank had been 
| 
. closed. 


The Appellant was taken into custody by a security officer of 


Julius Garfinckkel & Co.. Shortly thereafter, he was taken into | 
custody by a member of the Check Squad of the District of Columbia 
Metropolitan Police Department. The Appellant was taken to Police 


Headquarters where, among other things, the Appellant was caused 


to write a signature several times on an "exemplar" card. Thereafter, 


the Appellant was committed to the District of Columbia Jail. 
On January 3, 1967, the Appellant was indicted on four counts 

of forgery and uttering in violation of 22 D.C. Code 1401, Grand 
Jury No. 1748-66. The first count charged that the Appellant "with 
intent to defraud, falsely made and forged in its entirety a bank check." 
A photocopy of a check in the amount of $90.49 payable to the order 
of Julius Garfinckel & Co., drawn on the Alexandria National Bank 
and signed by Charles Clay was affixed to the indictment. The second 
count of the indictment charged that the Appellant "with intent to 
defraud, passed and uttered" the check described in the first count 
of the indictment, "well knowing the aforesaid check was falsely 
made and forged."" The third count of the.indictment charged that 
the Appellant "with intent to defraud, falsely made and forged in 
its entirety" a bank check of which a photocopy was supplied, this 
being a check in the amount of $272.95 payable to the order of 
Julius Garfinckel & Co., drawn on the Alexandria National Bank 
and signed by Charles Clay. The fourth count of the indictment 
charged that the Appellant "with intent to defraud, passed and uttered" 
the second check, "well knowing the aforesaid check was falsely 
made and forged." 

On January 5, 1967, the Appellant was released on his personal 
recognizance by Order of the District Court. The presentment and 
indictment against the Appellant were filed on January 30, 1967 and 


a copy of the indictment was mailed on the same date to the Appellant. 
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On February 13, 1967,the District Court entered an Order 
appointing counsel to represent the Appellant at his arraignment 
and at any subsequent trial proceedings in this case. 


On February 17, 1967,the Appellant was arraigned in open Court 


and entered a plea of not guilty to the charges stated against him. 
Between October 9 and October ll, 1967, the Appellant was tried 
on the aforesaid four counts of forgery and uttering, as charged : 
in the indictment of the Grand Jury. On October ll, 1967, the ein 
jury rendered a verdict of guilty on all four counts. On December 8, 
1967,the District Court entered an Order adjudging the Appelbantt 
guilty and sentencing the Appellant to imprisonment for a period [of 


two years to six years on each count, to run concurrently. 
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SUMMARY OF ARGUMENT 


This case presents several substantial questions concerning the 


procedures involved in the Appellant's arrest, interrogation and trial. 


a 

Common to many of the points asserted in this appeal is the Appellant's 
s fundamental Constitutional right not to be compelled to incriminate 
+ himself and, coextensively, to be properly warnedat each stage of the 


criminal proceedings of his right to remain silent and his right to 
counsel. 

Upon Appellant's apprehension by the police, he was taken to 
police headquarters and required to sign his name to an "exemplar" 
card (signature card), a procedure routinely used in Check Squad 
investigations. This "exemplar" card formed a principal basis of 
the Government's case and the record does not clearly establish 
that the Appellant was advised of his right to remain silent and his 
right to counsel before his signature was so obtained. It is of little 
consequence that the Appellant was advised of his right to remain 
silent by a private security officer of the store at which he was 
originally detained, since it was not clear that this right continued to 
prevail through the "official" police proceedings which followed. 

Likewise, the Appellant found himself in a most difficult and 
complex legal pos ition concerning whether he would testify in his own 
behalf at the trial in this case. The Appellant, understandably, was 


concerned that, if he were to testify, his prior convictions, particularly 


an earlier conviction for the same crime for which he is now charged, 


would be used in evidence against him. The District Court sien at 
the trial that the Appellant's prior convictions could not be used in 
evidence . At that point in time, particularly under the facts of this 
case, it was incumbent upon the District Court to advise the Appaleanit 
in open court, of his right to remain silent and that his silence would 


not be prejudicial to his defense. Otherwise, and the record contains 


no evidence to the contrary, Appellant may have considered himself 

: | 
compelled to testify in light of the District Court ruling. Such, of 
course, is not the case and this Court should not speculate as to the 


Appellant's state of mind at that particular point during the trial. | 


The District Court refused to entertain the Appellant's motion for 


acquittal, made at the conclusion of the Government's case, on the 
ground that Court-appointed trial counsel for the Appellant had aereS 
his right to move for acquittal simply by identifying and offering into 
evidence certain exhibits, during the course of the presentation of the 
Government's case. The District Court's failure to entertain the Ap- 
pellant's motion for acquittal on this extremely technical ground was 
prejudicial error. | | 
At the conclusion of the taking of evidence, and before the closing 
ar ore: by vaancal for the Government and Court-appointed ats el 


for the Appellant, the District Court stated that it had very substantial 


I 
| 


doubt as to the guilt of the Appellant. The Court stated (Tr 237): 

I think the Government's case is very 

weak, almost to the point where Iam 

toying with the idea of whether I 

should direct a verdict. 
Again, the Court stated (Tr 238): 

I suppose I should give it to the jury, 

although I will say very frankly I have 

worried a lot about it over night because 

I think it is a terribly close question. 
TheAppellant was entitled to a directed verdict of acquittal where, as 
shown above, the District Court had substantial doubts concerning the 
sufficiency of the Government's presentation. It was not proper for 
the District Court, despite its reversations, to turn the case over to 
the jury for its consideration. The function of a directed verdict of 
acquittal is to protect the accused from the caprice of the jury; the 
trial court must assume the responsibility of protecting the rights of 
an accused by screening from jury consideration those cases which have 
little or no merit. 

The District Court's error in failing to direct a verdict of acquittal 
was compounded by the'conduct of counsel for the Government, who 
volunteered to the District Court the "information" that, but for the 
rule of privilege, the Appellant's wife might have proferred evidence 
against him. Even though counsel for the Government made this 


damaging statement outside the presence and hearing of the jury, the 


statement grossly prejudiced the Appellant's right to a determination 


by the District Court itself, based solely upon the evidence adduced 


on the record, whether to direct a verdict of acquittal in view of the 


insubstantiality of the Government's case. 


THE DISTRICT COURT ERRED IN SUBMITTING THIS CAUSE 
TO THE JURY FOR ITS CONSIDERATION, IN THE FACE OF 
THE SUBSTANTIAL DOUBT EXPRESSED BY THE DISTRICT 
COURT AS TO THE GUILT OF THE APPELLANT .......... 


A fundamental question presented by this appeal concerns the 


failure of the District Court to|direct a verdict of agquittal, either 


at the close of the government's case, o the Motion of court- 


P 
appointed trial counsel'(see Point IV), or at the conclusion of the pre- 
sentation of both the prosecution and defense cases. The insufficiency 
of the government's evidence was reflected in the District Court's own 
expressions of doubt as to the guilt of the accused. 

The government's case consisted of the testimony of various 
employees of Julius Garfinckel & Co., to the effect that the appellant 
chose some merchandise and, in payment therefor, wrote and passed 
two checks drawn on the Alexandria National Bank. Both checks were 
signed by "Charles Clay." In fact, as counsel for the government 


conceded, there was no direct evidence that the appellant actually wrote 


the first check, identified and admitted into evidence as Government 


Exhibit 4 (see Tr. 137). The government's entire presentation centered 


around the testimony of one James T. Miller, described as the 


ry 


"Chief Questioned Document Analyst" for the Washington, D. C., | 


‘Metropolitan Police Department. Mr. Miller testified that it was his 


conclusion that the appellant, "the writer of the two handwriting samples 
or exemplar cards, fd is the same person who wrote the two checks 
presented to Julius Garfinckel & Co. Furthermore, Mr. Miller | 
testified that the person who signed the signature card, obtained from 


the Alexandria National Bank's record of the checking account involved, 


did not sign either of the checks presented to Julius Garfinckel & Co. 


(Tr. 131 and 132). The basis of Mr. Miller's testimony is thoroughly 
detailed in his direct examination, taking up some 8 pages of trans- 
cript (Tr. 146-154). | 


Mr. Miller concluded also that the two checks presented | 
| 


to Garfinckel's were written by the same person, although he conceded 
that the signatures were not exactly the same and that one would not 


expect signatures to be exactly the same "'because normally none of us 
exp & ¥ y | 


would ever write our names even exactly the same" (Tr. 155) (i.s.!) Mr. 


Miller then proceeded to give an elaborate explanation of the striking 


similarities between the two ''Charles Clay" signatures on the checks 
| 


presented to Julius Garfinckel & Co. (Tr. 155-161). It is pertinent 


1/ The improper admission of the exemplar cards, which formed the 
principal basis of the government's presentation, will be discussed 
in detail under Point HI below. 


ies 


to note that the government's thesis was that Marshburn was forging 
Clay’s name, hardly a normal" situation such as that assumed = 
Mr. Miller in his testimony. 

The bank's signature card (Government Exhibit 9) was executed 
on December 23, 1963. ‘The checks presented to Julius Garfinckel & 
Co., and the police exemplar cards, were executed on November 4, 1966, 
almost three years later. Furthermore, on cross-examination, Mr. 
Miller conceded that he had no idea of the conditions under which the 
bank's signature card was subscribed or the conditions under wh ich 
the checks at pacts were signed (Tr. 169); that he did not know the nature 
of the surfaces upon which the signature card and the checks were 
written (Tr. 170); and that signatures can be affected by injuries to 
the writer (Tr. 180-181). 

This was the state of the record at the conclusion of the Gov- 
ernment's presentation of its case. We submit that the Appellant was 
clearly entitled to a directed verdict of acquittal. The only reasonable 
conclusion which could have been drawn from consideration of the evidence 
submitted by the Government was that such evidence is as consistent 
with the innocence of the appellant as with his guilt. Yoffe v. United 


States, 1 Cir, 52 F. Supp. 175, 153 F.2d 570. There was no substantial 


evidence, even prior to the appellant's presentation of his case, which could 


a 


| 
legally support a conviction. There certainly was not sufficient evi- 


dence to show guilt beyond a reasonable doubt. 


Because of a procedural ruling (see Point IV, infra), the District 


Court failed to consider whether to direct a verdict of acquittal at 


| 
the 


conclusion of the Government's case. The Court did, however, eval- 


uate the evidence prior to the closing statements of counsel and sub - 


mission of the case to the jury. In discussing with counsel the nature 


of the instructions to be given to the jury, the District Court expressed 


its concern with the sufficiency of the Government's case (Tr. 2/35): 


Iam concerned, Mr. Terry. Tell me, what is 
the Government's theory in this case? 


Following some discussion of the evidence (as well as information not 


in evidence, see Point II, infra), the District Court stated (Tr. 237): 


I think the Government's case is very weak, almost 
to the point where I am toying with the idea of 
whether I should direct a verdict. 2/ 


The District Court further stated (Tr. 238): 


I suppose I should give it to the jury, although I 
will say very frankly I have worried a lot about 
it over night because I think it is a terribly 
close question. 


2/ It is pertinent to note that counsel for the Government's only 


response to this expression of concern was a refer ence to the 


nature of the appellant's testimony. We contend that the 
appellant's testimony was improperly received, see Point V, 
infra. 


at 

The District Court decided, despite its reservations, to sendthe 
case tothe jury. The Court did, however, state that it would "take 
another look at it."' (Tr. 239). 

Court-appointed trial counsel pointed out to the District Court 
that its procedure gave the jury "an opportunity to speculate'.(Tr. 
239) The action of the District Court in sending to the jury a case which 
the Court itself considered ''extremely weak" and "terribly close" 
dia, indeed, leave the appellant's freedom to the caprice of the jury. 
The jury system was not designed to give the Government a second 
bite at the apple, but rather was designed to provide the accused with 
an opportunity to have his freedom, or, in some cases, his life, left 
to the final judgment of his peers. It was, we submit, incumbent upon 
the Government to satisfy the District Court that, assuming a trial 
without jury, there was no reasonable doubt as to the appéllant's guilt. 
Clearly, the Government did not make such a showing in this case. 

It is clear that the District Court is required to direct a verdict 
of acquittal when there is,no substantial evidence to support a verdict 


(A ee 
of guilty. Thus, if the Government made no presentation of evidence 
whatsoever, it would be most arbitrary for the Court to submit a case 
to the jury for its consideration. When the Government makes some 


presentation of evidence, the lines begin to form. This case, as is 


clear from the statements of the District Court itself, falls on the 


a 


side of the line which required a directed verdict of acquittal. 

To hold otherwise would permit the very vice which the pil 
system is designed to avoid. Except where a jury trial is waived by 
the accused, it is not the function of the Court to judge the guilt on 
innocence of the accused. The Court cannot direct a verdict of suity 
and, we submit, it cannot submit to capricious jury consideration cases which 
which admittedly have no substantive merit. The Cart has a sasyon- 
sibility to protect the accused by making a judgment of the petiole 

| 


of the Government's case and screening from the jury such cases,| as 


this one, in which the Government has failed to make a convincing! pre- 


sentation. 


I] 


THE DISTRICT COURT, IN DECIDING WHETHER TO DIRECT.A 
VERDICT OF ACQUITTAL, ERRED IN ENTERTAINING THE 
STATEMENT OF THE PROSECUTOR REGARDING TESTIMONY 
WHICH ALLEGEDLY WOULD HAVE BEEN PROFERRED BY 
APPELLANT'S WIFE. THE APPELLANT WAS ENTITLED TOA 
RULING ON THE ADEQUACY OF THE GOVERNMENT'S CASE 
BASED UPON THE EVIDENCE SUBMITTED AT THE TRIAL. .... 


At the conclusion of the cases presented by the Government 
and by the Defense, the District Court took up the question whether 
to submit this case for the consideration of the jury. The circum- 
stances surrounding the District Court's decision to submit the 
case for jury consideration have been detailed above (Point 1, supra). 
The Appellant's liberty was completely in the hands of the District 
Court and the record makes eminently clear that the District Court 
was of the view that the Government's case was "very weak" 

(Tr. 237). This Court need not speculate as to what transpired 
which led the District Court to fail to direct a judgment of acquittal. 
The turning point is revealed in the following statement of counsel 
for the Government (Tr. 236-237): 

MR. TERRY: Thatis right, Your Honor. The reason 

for thatis this: We cannot establish it by testimony, 

because the testimony on this point would come from the 

Defendant's wife. Of course, we can't compel her to be 

awitness. It is our understanding that the real Clay was 

at one time living in the house of the Defendant and his 
wife, and we surmised that when he moved out, he pro- 


bably left these other articles behind which the Defendant 
picked up. 


Even considering the fact that the above-quoted statement was made 


out of the presence and hearing of the jury, it so prejudiced the | 
Appellant's right to a direction of acquittal by the District Court 
itself that the judgment herein must be reversed. 

It was grossly improper for the prosecution to influence 
the District Court's evaluation of the record evidence by references 
to untested testimony which might have been elicited from the | 
Appellant's spouse. On its face, the statement injects the elements 


of hearsay, violation of privilege and surmise at a critical point] in 


the trial in terms of the Appellant's rights. Theoretically, the 
District Court could exclude from its thinking the above quoted | 
"information" and limit its consideration to the evidence before it. 
Practically, however, it was humanly impossible for the District 
Court to disregard the impact of the statement. Asa result, the 
Court. submitted the case to the jury, for its disposition on the basis 
of whim and caprice rather than persuasive evidence present ed| 
by the Government. The District Court refused to undo this eine ; 


and others, after the réturn of the verdict of guilty, since it pone 


not entertain a motion for judgment n.o. v. or for a new trial (Tr. 300). 


| 
Therefore, this Court must undo the error by reversing the judgment 


below. 


THE APPELLANT'S CONSTITUTIONAL RIGHT TO BE SECURE 
IN HIS PERSON AGAINST ILLEGAL SEARCH AND SEIZURE 
WAS VIOLATED BY THE POLICE PROCEDURE OF REQUIRING 
; THE APPELLANT TO SIGN AN "EXEMPLAR" CARD WITHOUT 
CLEARLY WARNING THE APPELLANT IN ADVANCE OF HIS 
RIGHT TO REMAIN SILENT AND HIS RIGHT TO COUNSEL..... 
The appellant was taken into custody by a Security officer of 
Julius Garfinckel & Co., who "advised him of his rights and ... then 
called the Check and Fraud Squad." (Tr. 86). The appellant was then 
taken into custody by a member of the Washington, D. C. Metropolitan 
Police Department, was taken to police headquarters, and was re- 
quired to execute a "signature card" or an "exemplar card."" (Tr. 91- 
, 92). This is a "routine" procedure used by the Check Squad. (Tr. 92). 
In the words of the arresting officer (Tr. 94): 
' And the back of the card is a number of names 
written, which we require them to write in the 
spaces provided, which are already on the card, 
in his own handwriting. (Emphasis added). 
, At first, the arresting officer stated that he advised the appellant 
of his Constitutional rights. (Tr. 96). Again, in the words of the 
arresting officer (Tr. 97): 
I advised him of his rights as they are in the Bill 


of Rights, sir, on the card that we are required 
4 to advise him. 


ae” See. > 0 ee 


ae 


adits 


However, upon further cross-examination, the arresting officer | 
conceded that he merely had the appellant read the card (apparently a 
wallet-sized version) as well as a similar, larger card on the wal} of 
the Check Squad office, (Tr. 98-99) and asked the appellant thetule he 
"understood it.'' It is not clear whether this questionable method bf 
"advising" the accused of his rights occurred before the appellant was 
"required'' to write out the signature cards or the "exemplar" glee 
It appears to have been the theory of the Government and of the 
District Court in this case that the above-described method of "advising" 
the accused of his rights was adequate, or that the warning given by 
the private security officer at Julius Garfinckel & Co. was adequate, 
or that, in any event, the required warning had no bearing on the right 
of the police to extract from the accused signatures on an "exemplar" 


. | 
card, with or without a specific warning as to the accused's rights in 
| 
this regard. We submit that all of the above propositions are erroneous. 


It is not sufficient to ask the accused to read a statement of his rights 


and acknowledge his understanding thereof. Such a procedure overlooks 


the strong possibility that the dictates of pride will restrain the accused Jy { 


from acknowledging either inability to read or any misunderstanding of 
the complex statement of rights to be silent and to have the assistance 
of counsel. Likewise, the accused should be advised of his rights by 

the arresting police officer, even if a warning was given by the private 


security officer. There is no assurance that the security officer's 


- J] - 


warning would be construed by the accused to persist and remain 
applicable through.the following "official" arrest and each: 

The most striking defect in the manner in which the appellant 
was advised of his rights relates to the use of a boiler-plate warning 
unrelated to the particular circumstances of the arrest and interroga- 
tion. Even assuming that the appellant was properly advised of his 
“right to remain silent", the warning which he received had absolutely 
no bearing on the possibility of self-incrimination by writing. The 
arresting officer quoted the warning which was given to the appellant 
as follows: (Tr. 98). 


"You are under arrest. Before we ask you any 
questions, you must understand what your rights 


are. You have the right to remain silent. You 


are not required to say anything to us at any 
time or to answer any questions. Anything you 
say can be used against you in Court. You have 
the right to talk to a lawyer for advice before we 
question you and to have him with you during the 
questioning. If you cannot afford a lawyer and 
want one, a lawyer will be provided for you. If 
you want to answer questions now without a 
lawyer present, you will still have the right to 
stop answering at any time. You also have the 


right to stop answering at any time until you 
talk toa lawyer." (Emphasis added) 


There is no indication that the appellant had any right to refuse 
to incriminate himself by signing the "exemplar" cards which, admit- 
tedly, constituted a police procedure designed to extract inculpatory 


evidence from the accused. Since this was a "routine" procedure 


="I2= | 


(Tr. 92), it must be assumed that the appellant was taken to Police 


Headquarters for the purpose of being subjected to interrogation, not 


by questioning but by providing handwriting samples. In this connection, 


this Court is asked to bear in mind that this procedure is routinely 
utilized by the Check Squad and that the appellant was charged with 
forgery and uttering in connection with checks presented to Julius) 

| 


Garfinckel & Co. We do not say that requiring an accused to write his 
| 
name upon arrest is, in all cases, violative of the guidlines set forth 


| 
| 


in the Watson case. 3/ Wemerely submit that such a procedure is 


Constitutionally infirm when the accused has been, or is about to be 


charged with the offense of forgery. 
Counsel for the appellant are fully aware of the recent deviation 

of the Supreme Court of the United States in Gilbert v. Caliente! 388 

U.S. 263, 87 S. Ct. 1951. By a five to four decision, the Supreme 

Court sanctioned the use at trial of a handwriting exemplar obtained 

from a suspect in a kidnapping case who was alleged to have exechted 

a handwritten ransom note. Despite this holding, we submit that this 


Court should examine, de novo, the question raised by the use of the 


exemplar card in this forgery case. The State Court judgment in| the 


3/ Watson v. United States, 101 App. DC 350, 249 F 2d 106 


ARR ie 


Gilbert case was reversed on independent grounds and the Supreme 
Court split on the question of admission of the handwriting —— 
card, Justices Brennan, Clark, Harlan, Stewart and White approving 
the use of the handwriting exemplar and Justices Black, Douglas, 
Fortas and Warren dissenting to the admission of the handwriting 
exemplar or to the State's failure to provide assistance of counsel at 
the time of the taking of the handwriting sample. Under these circum- 
stances, the point must be preserved herein, since Mr. Justice Clark 
has left the High Bench, leaving a four to four split on this question, 


with newly -appointed Mr. Justice Marshall yet to be heard. 


: Fee 


IV. 


THE APPELLANT WAS ENTITLED TO MOVE FOR ACQUITTAL 
AT THE CONCLUSION OF THE GOVERNMENT'S CASE, NOT- 

WITHSTANDING THAT APPELLANT'S COURT-APPOINTED 
COUNSEL HAD IDENTIFIED AND OFFERED CERTAIN DEFENSE 
EXHIBITS INTO EVIDENCE DURING THE COURSE OF THE 
GOVERNMENT'S PRESENTATION. THE DENIAL OF THE | 
APPELLANT'S MOTION FOR ACQUITTAL ON AN ERRONEOUS 


PROCEDURAL BASIS WAS PREJUDICIAL ERROR 


| 
| 

After the government rested its case, court-appointed trial 
counsel for the Appellant advised the District Court that he intended to 


make a motion. The jury was excused and trial counsel proceeded to make 


"a motion for summary judgment," on the ground that there beealsiot been 
adequate proof to support a conviction on the charges of forgery |and 
uttering (Tr. 194). | 
Trial counsel's motion was interrupted by the District Court 
and the view was expressed that (Tr. 195): 
If the defendant offers a as a part of the 


government's case, he waives the right to a motion 
for a directed verdict. 


The District Court ruled that it had no "right" to rule on trial counsel's 


motion (Tx... 3196), 


Rule 29(a) of the Rules of Criminal Procedure Saneaee motions 
| 
for directed verdict and substitutes "motions for judgment of acquittal." 
Rule 29(a) provides that the Court, on motion of the Defendant or on its 


own motion, shall order the entry of judgment of acquittal, after the 


Bes oe 


evidence on either side is closed, if the evidence is insufficient to sustain 
conviction. The rule itself does not specify that the right to: ana for 
judgment of acquittal is waived in any circumstance, including the 
offering of testimony by the Defendant during the course of the govern- 
ment's case. 

However, even assuming the validity of a judicial exception 
to the unqualified right to move for judgment of acquittal, the circum- 
stances of this case do not fall within the reasonable bounds of such 
an exception. There was no "testimony" offered by the Appellant 
during the government's presentation in this case. The Defendant merely 
identified for the record certain defense exhibits (constituting military 
papers, such as passes) during the course of cross-examination of one 
of the employees of Julius Garfinckel and Company (Tr. 77-78). Court- 
appointed trial counsel for the Appellant attempted to elicit from this 
witness his opinion as to the similarity between the signatures on the 
military passes and the signatures on the checks. which are the subject 
of this case. However, objections by counsel for the government were 
sustained by the District Court, and no testimony of any consequence 
from this witness on behalf of the defense was elicited (Tr. 79-80). 
These same defense exhibits (Defendant's Exs. 1-5) were the subject 


of some questioning of Mr. Miller, the questioned document expert 


presented by the government, but, again, no testimony of any conse- 


| 


meas yee 


quence was elicited (Tr. 183-190), 4/ We submit, however, that 


identifying defense exhibits for the purpose of cross-examining|a 
government witness does not constitute “offering of testimony by the 
defense as part of the government's case."' 
Thus, it was extremely technical at best and erroneous at 
worst for the District Court not to consider the motion for judgment 
of condi The District Court's ruling was clearly prejudicial to 
the Appellant since, as noted above (Point 1, supra), the government's 


presentation, standing alone, was inadequate to support a conviction and, 


in arguing for submission of the case to the jury, the government relied 
on the Appellant's own testimony (Tr. 237). Furthermore, the failure 


of the District Court to entertain the motion for judgment of aciquittal 


made on behalf of the Appellant at the close of the government's case. 


put the Appellant in the position which led to his giving testimony, a 


situation which was the subject of further error (see Point V, infra). 


4/ Mr. Miller's concluding statement was that the signaturesjon two 
of the military identification cards were "probably" written by the 
same person who signed the Alexandria National Bank signature 
card (Tr. 189). The qualifications stated by the witness in his 
testimony do not lead to his next stated conclusion that that person 
"definitely" did not write the checks presented to Julius Garfinckel 
and Company (Tr. 190). In any event, none of Mr. Miller's testi- 
mony could fairly have been considered evidence favoring the 
defense. | 


5/ Court-appointed trial counsel's motion was a motion for judgment 
of acquittal in substance, if not inform and, of course, substance, 
not form, is controlling. United States v. Jones, 7 Cir., 174 F.2d 
746. 


Pe cae 


THE DISTRICT COURT RULED THAT, IF THE APPELLANT 
WERE TO TESTIFY IN HIS OWN BEHALF, HIS PRIOR 
CONVICTIONS COULD NOT BE USED. IT WAS ERROR FOR 
THE DISTRICT COURT TO THEN PROCEED TO HEAR THE 
APPELLANT'S TESTIMONY WITHOUT ADVISING HIM, IN 
OPEN COURT, OF HIS RIGHT TO REMAIN SILENT AND 
THAT HIS SILENCE WOULD NOT BE PREJUDICIAL TO HIS 
DEFENSE... re i re a cased a cise Palaces score 0 esi 


After the close of the Government's case, Court-appointed 

trial counsel, out of the presence and hearing of the jury, took up the 
question whether the appellant's prior convictions would be considered 
in the event he were to testify in his own behalf. (Tr. 197): 

There is one other item that I wanted to take 

up with Your Honor, and that is, if I put the 

Defendant on the stand, I would like to have a 

ruling in advance that any prior convictions 

would not be used because I feel that it would 

tend to prejudice the witness and under the 

recent rulings -- I believe the name of it is 

the Luck Case, and also a case called Gordon -- 
After some discussion, the Court ruled that the appellant's prior convic- 
tions could not be used. (Tr. 199). The jury was brought in, Court- 
appointed trial counsel for the appellant made his opening statement, and 
the appellant was sworn and examined immediately thereafter. (Tr. 199- 
201). 


There is no indication on the record that, after the District Court 


made its ruling concerning the use of the appellant's prior convictions, 


> as 


aa 


that the appellant might have availed himself of this funda on- 


Aes fe 


the appellant was advised of his right to remain silent and was advised 


that the jury would be instructed that his failure to testify could not. 


be the subject of an adverse inference in its deliberations. In fact, 


| 
it seems clear from the record that there was little opportunity, if any, 


for consultation between trial counsel and the appellant after the ruling 


on prior convictions and before the appellant's testimony was taken) 


Under these circumstances, it was incumbent on the Distyict 


Court to advise the appellant, in open Court, Sa 


silent and to further advise the appellant that the jury would be in- | 


structed that no adverse inference could be drawn by virtue of the fact 


stitutional right. There are a number of statutory and judicial rul¢s 
requiring that an accused be advised of his right to remain silent. 


Apparently, there has not yet been established such a rule for the | 


forum before which the accused is finally tried. The establishment of 
such a rule would impose no burden on the judicial processes and would 


insure the protection guaranteed by the 5th Amendment of the United 


States Constitution that no'person"shall be compelled in any criminal 
case to be a witness against himself." 
| 
At almost every stage of the judicial process, an accused must 


be advised of his right to remain silent. Rule 5(b) of the Rules of | 


Criminal Procedure requires the Commissioner to "inform the defendant 


ators 


that he is not required to make a statement.'' The accused cannot be 
called as a witness before the Grand Jury unless he is properly warned 
of his privilege to remain silent. United States v. Lawn, 115 F. Supp. 
674; United States v. Miller, 80 F. Supp. 981. It was held long ago that 
a "pension examiner" must advise the accused of his right to remain 
silent. United States v. Bell, 81 F. 830. Yet, when the accused 
finally comes to trial and must decide for himself whether to testify 
on his own behalf or to remain silent, it is apparently presumed that 
his counsel has advised him of his right to testify or to remain silent 
and further has advised him that his failure to testify cannot be pre- 
judicial to his defense. 6/ 

The right to remain silent at one's own trial is too fundamental 
a privilege to leave to the speculation and the presumption of the court 
that the Defendant has been properly advised by his counsel. It is 
rather anomalous that it is well settled that the Court has a duty to 
protect witnesses, including the accused, against improper cross- 
examination, United States v. Katz, 78 F. Supp. 435, affirmed 173 F. 2d 
116, yet the Court has no established duty to advise the accused in open 
Court that he need not be examined at all. 


At first blush, it would appear that ifthe appellant was advised 


6/ The failure of the person charged to request that he be a witness 


in his own behalf "shall not create any presumption against him." 
18 USC, Sec. 3481. 
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by his Court-appointed trial counsel of his right to remain silent and 
if the discussion between counsel and client covered the COU pees 


surrounding the admission of the appellant's prior convictions, it is 


possible that when the District Court ruled that the appellant's pridr 


convictions would not be used, that ruling merely reinforced the 


appellant's determination to testify on his own behalf. It is equally 
possible, however, that appellant was reluctant to testify, in light bf 
his prior convictions, particularly one conviction for the same offense 
for which he is now charged, and that, when the District Court ruled 
that prior convictions would be excluded, the appellant construed the 
ruling to remove any bar which may have existed to his obligation to 
testify. Of course, the fact that the District Court did exclude the 
appellant's prior convictions did not affect the ea pallens right to remain . 


silent. But, the record does not and, under present procedures, dannot 
affirmatively show that the appellant was made aware of these legal 
niceties which fundamentally affected his Constitutional privilege. | 
This Court should not, of course, speculate whether the appellant was 
advised of his right to remain silent at the most critical stage of the 
judicial processes, i.e. » just before he was sworn. 

The sequence of events surrounding the ruling of the District 


Court on prior convictions and the decision of the appellant to testify in 
| 


his own behalf cries out eloquently for some revision in the judicial 


sets, get 


procedures so as to insure that an accused is fully aware, at the critical 
moment, of his right to remain silent and that his silence will not 
prejudice his defense. This Court, it is submitted, should borrow from 
a page of the Manual for Courts-Martial of the United States: 7/ 


Ordinarily, the court need not volunteer advice to 
the accused during the course of the trial as it may 
be assumed that his counsel has performed his 
duties properly, has advised the accused of his 
rights and the law affecting the case, and that, for 
reasons best known to them, they desire to pursue 
a certain course. When deemed necessary, the 
court will cause to be explained to the accused 

any right which he appears not to understand. The 
right of the accused with respect to Article 43... 
the meaning and effect of a plea of guilty ... the 
right to remain silent or testify as a witness ... 
and, after any finding of guilty is announced, to make 
a statement ... will, when applicable, be explained 
in open court, unless it otherwise affirmatively 
appears of record that the accused is aware of his 
rights in the premises. (Emphasis added; cross- 
references omitted). 


If this Court is not prepared to establish a judicial rule of procedure 
requiring that the District Court advise an accused in open Court of his 
right to remain silent just before he is sworn to testify in his own behalf, 
we submit that, at the very least, this Court should rule that the failure 
to so advise the appellant under the particular circumstances of this 


case was prejudicial and fundamental error. 


a Executive Order 10214, Chap. X, Rule 53h, 3 CFR 1953 Comp. p 449. 
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CONCLUSION | 


| 
The errors committed in the trial of this cause, taken separately 
| 


or together, require the reversal of the judgment below. The state - 
ments of the District Court reflect its own concern with the icone 
of the Government's case and support the conclusion that, on this record, 
the case should never have been submitted to the jury for its considera- 
tion. This fundamental error was compounded by consideration of line 
"exemplar" cards which the appellant was required to sign, without a 
clear warning as to his rights, upon his arrest; by denial of the appel- 
lant's motion for judgment of acquittal on an erroneous procedural! 
| 


ground; by the District Court's failure to advise the appellant, in open 


Court, of his right to remain silent and that his failure to testify could 


raise no presumption against him; Sia by the prejudicial and damaging 
statement made by counsel for the Government to the District Court 
regarding information obtained from the appellant's spouse. Taken to- 
gether, these errors deprived the appellant of the basic fairness in his 
trial to which every citizen is entitled. Accordingly, the eiaiaet prays 


bd 


that the judgment below be reversed or that the cause be remanded for a 


new trial, 


November 27, 1968 


Loses 


if 


f 


Respectfully submitted 
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ROY R. RUSSO 

317 Cafritz Building 

1625 Eye Street, N. W. 
Washington, D. C. 20006 


Attorneys for Appellant 
(Appointed by this Court) 
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> I, Roy R. Russo, hereby certify that I have this 29th day of 
' November, 1968, sent by first class United States mail, postage pre- 
K 
s paid, two copies of the foregoing BRIEF FOR APPELLANT to the | 
4 following: 
< . 
Frank Q. Nebeker, Esquire | 
é | United States Attorney's Office 
! Room 3136-C ! 
4 United States Court House Building 
- Third and Constitution Avenue, N. W. 
| Washington, D. C. 20001 
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Counterstatement of the case 


Argument: 

LL The trial court did not err in denying appellant’s mo- 
tion for acquittal and in submitting the case to the 
jury for its verdict, since the Government’s case pro- 
vided adequate evidence for a reasonable mind to fairly 
ee guilt on all counts beyond a reasonable 

oubt 


‘II. The procedure by which appellant exceuted an “ex- 
emplar card” to be used as a handwriting sample, and 
the use of that card at the trial, were in no way vio- 
lative of any of appellant’s constitutional rights 


II. The trial court did not err in permitting appellant to 
testify without advising him in open court of his 
right to remain silent —_/_EEEEEEEe 


Conclusion 
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ISSUES PRESENTED * 


In the opinion of the appellee, the following issues are 
presented : 


1) Was it reversible error for the trial court to deny 
appellant’s motion for acquittal on charges of forgery and 
uttering where the Government’s evidence showed that 
appellant tried to pass two checks in a Washington, D. C. 
department store which he had written, but which were 
drawn on the checking account of another man, which ac- 
count had been closed a few years ago? 

2) Was it reversible error to use at the trial a sample of 
appellant’s handwriting which he made during routine 
procedures at police headquarters following his being taken 
into custody? 

3) Was it reversible error for the trial court to fail to 
advise appellant in open court of his right not to testify 
in his own defense? 


* This case has not previously been before this Court. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,057 


HENRY L. MARSHBURN, APPELLANT 
Vv. 


‘ UNITED STATES OF AMERICA, APPELLEE 


ms Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed January 30, 1967, appellant was 
charged with four counts of forgery and uttering, 22 D.C. 
| Code § 1401, one count of forgery and one of uttering as 

to each of two checks. On October 9 through 11, 1967, 
appellant was tried before the Honorable Joseph C. Mc- 
Garraghy, United States District Court Judge, sitting 
with a jury, and was convicted on all counts. On December 
8, 1967, Judge McGarraghy sentenced appellant to concur- 
rent terms of two to six years on each count. This appeal 
followed. 


(1) 


2 


At trial, the Government’s evidence showed that on No- 


‘vember 4, 1966 appellant tried to purchase merchandise of 


some $360 value from Julius Garfinckle and Company’s 


14th & F Streets, Northwest store by passing to Garfinckle 
employees two checks which appellant had falsely made. 
' The checks were drawn on the closed account of another 
-man, one C. E. Clay, in the Alexandria National Bank. 


The major details of the Government’s case are as fol- 


lows: Garfinckle employee William A. Boss identified ap- 


pellant in-court as the man who wrote a check to the store, 
in the amount of $272.95, for the purchase of a watch and 
ring. The check was received at trial as Government’s 
Exhibit #5 (Tr. 121). Boss saw the actual writing of the 


- check by appellant. He accepted it and forwarded it to the 
_ Credit Office for approval (Tr. 68-73.) 


Garfinckle employee Mrs. Ann Boris identified appellant 
as the man who, on the same day, picked out a sweater and 
two ties while she was waiting on him, suggested he wanted 


' to buy more, and told her he would pay by check. She 


turned appellant over to another sales person, Mr. Sam 


_ Gorn. (Tr. 39.) Mr. Gorn testified that the man turned 
- over to him by Mrs. Boris picked out further goods and 
- handed him a check in the amount of $90.49 for payment 


(Tr. 44-46). That check was received at trial as Gov- 
ernment’s Exhibit #4 (Tr. 121). 

Mrs. Josephine Brinker, a Garfinckle floor manager, 
testified that she was called over by Mr. Gorn concerning 
that check. She identified appellant in-court as the man she 
asked to show her some identification regarding that 
check, which was then also forwarded to the Credit Office 
(Tr. 58-55.) 

Thomas Wade Turpin, Garfinckle store detective, testi- 
fied that the Credit Office had called the Alexandria Na- 
tional Bank and had been informed that the Clay account 
was closed. Mr. Turpin then arrested appellant in the 
store, searched him (finding a check book and some cards 
in Clay’s name, two of which were military identifications, 
signed Charles Clay and dated 1958), advised appellant of 
his rights, and then called the Check & Fraud Squad of 
the Metropolitan Police. (Tr. 83-89.) 
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Detective Sergeant Louis H. Magruder of the Check and 
Fraud Squad tesitfied that he took appellant into custody 
at about 3:00 p.m. on November 4, 1966 from the security 
office at Garfinckle’s. Appellant was taken to police head- 
quarters where Officer Magruder asked appellant to read 
a police card containing the standard Miranda* warnings, 
which appellant acknowledged he understood. (Tr. 91, 92, 
97, 98, 99.) At police headquarters appellant executed two 
signature cards or “exemplars” (Tr. 92), which were 
introduced as Government’s Exhibits #7 and #8 (Tr. 
121). 

Michael J. Umlauf, head of the bookkeeping departmen 
of the Alexandria National Bank, brought with him, in 
response to subpoena, official bank records of the account of 
one Charles E. Clay, on which account the two checks in 
question were drawn. Among the records was an author- 
ized signature card (received as Government’s Exhibit #9; 
Tr. 121) executed when the account of Clay had been 
opened. Mr. Umlauf testified that the account of Clay was 
opened on December 23, 1963 and closed by the bank, due 
to an overdraft, on January 2, 1964 (Tr. 103, 104, 111). 
The bank notified Clay of the closing of his account (Tr. 
113-115). 

James T. Miller, Chief Questioned Document Analyst for 
the Metropolitan Police Department, was accepted by the 
Court as an expert on questioned document examination 
(Tr. 128, 180). He testified, going into great detail as to 
the methods by which he arrived at his conclusions, that 
appellant, who wrote the two exemplar cards at the police 
station, also was the writer of the two checks (Tr. 131). 
He testified that the writer of the two checks was not the 
same man as the one who signed the authorized signature 
card of the Clay account (Tr. 182). He further testified 
that the two 1958 ID cards were probably written by the 
man who signed the authorized bank card, which man was 
definitely not appellant (Tr. 189, 190). 


1 Miranda V. Arizona, 384 U.S. 436 (1966). 
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For his defense, appellant testified that his real name 
was Charles Clay (Tr. 201), that he indeed wrote the two 
checks in question drawn on the Alexandria National Bank 
(Tr. 202), and that he expected those checks to be honored 


since he didn’t know that that account had been closed (Tr. 
' 208).2 He claimed to have suffered a stab wound in the 
- right arm, in the early part of 1966, which affected his 
| writing ability (Tr. 208-210). Of this wound appellant 


conceded that he didn’t know who stabbed him, and that 
his wound was washed and stitched at a hospital but that 
he did not thereafter go to a doctor for it, even to have 
the stitches removed (Tr. 224, 225). 

Cross examination of appellant produced additional evi- 
dence for disbelief of his version of the events. Appellant 
claimed to have been in the Air Force (which would have 
been consistent with the military ID cards in the name of 
Clay) but seemed unable to recall the unit he was in (Tr. 
219, 220). He also couldn’t recall his service serial number, 
a number no person in the service is likely ever to forget. 
And when that number was shown to him, he read it aloud 
in a different manner from that which becomes automatic 
to those men who have actually lived with one (Tr. 213, 
250). Appellant also testified that during the attempted 
purchases he gave Garfinckles an address different from 
where he was actually living at the time (Tr. 213, 214). 
His explanation for this probably did not impress the 
jury as being consistent with the honest buyer image he 
was trying to project. 


2 Neither appellant nor the bank records suggested any deposits 
to the account since January, 1964 to render believable the claim 
that appellant expected $360 worth of checks to clear. 


3On the theory of an injury which may have altered appellant’s 
writing style, expert Miller testified that the difference between 
the writing on the bank authorized signature card vis-a-vis the 
writing on the checks and exemplars: “is not the type of difference 
that would be caused by an injury. The difference is not a deter- 
ioration of writing skill or ability, ... [It is] a difference of con- 
ception of how to form the various letters, how to shape the letters 
and how to connect the letters together. ...” (Tr. 182). 


5 
ARGUMENT 


I. The trial court did not err in denying appellant’s mo- 
tion for acquittal and in submitting the case to the 
jury for its verdict since the Government’s case 
provided adequate evidence for a reasonable mind to 
fairly conclude guilt on all counts beyond a reasonable 
doubt. 


(Tr. 39, 44-46, 79, 99, 105, 108-110, 112, 118, 131- 
132, 172-179, 194, 195, 214, 217, 220, 224, 236-239, 
241, 300). 


After all the evidence had been introduced, the Court de- 
nied appellant’s motion for acquittal based on insufficiency 
of the evidence (Tr. 241). This was entirely proper since 
the Government’s evidence alone, viewed in the light most 
favorable to the Government’s position, was such that a 
reasonable mind could fairly conclude guilt on all counts 
beyond a reasonable doubt. Crawford v. United States, 126 
U.S. App. D.C. 156, 375 F.2d 332 (1967) ; Curley v. United 
States, 81 U.S. App. D.C. 389, 160 F2d 229, cert. denied, 
381 U.S. 837 (1947). 

The Government’s evidence showed that appellant wrote 
and passed two checks (whose face value was some $360) 
in the name of Charles E. Clay while trying to obtain mer- 
chandise from a Washington, D. C. department store (Tr. 
$9, 44-46) .* A handwriting expert then testified that hand- 
writing samples of appellant revealed that he was not the 
same man who opened the bank account in the name of 
Charles Clay on which the checks were drawn (Tr. 182). 
The expert went into much detail as to the reasons for his 
conclusions, and his opinions remained firm despite lengthy 
cross-examination. With this evidence, along with the 


*While no witness observed the actual writing of the smaller 
check, the evidence that appellant said he was going to write it 
(Tr. 39), his passing it (Tr. 45), and the expert testimony that the 
larger check, which appellant was observed writing, was written 
by the same person who wrote the smaller one (Tr. 181) combine 
4 permit the inference that appellant did, in fact, write both 
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_ legitimate inferences which could be drawn therefrom, the 
' jury could fairly conclude that appellant was not the 
Charles Clay whose bank account appellant was attempting 
- to profit from; and that all the elements of forgery and 
_ uttering had been proven.® Cf. Karikas v. United States, 
| 111 U.S. App. D.C. 312, 296 F.2d 434 (1961) ; Easterday 
| v. United States, 53 U.S. App. D.C. 387, 292 F.2d 664, 
cert. denied, 263 U.S. 719 (1923).° 

Appellant contends (Br. 1) that the Court erred in sub- - 
mitting the case to the jury since it entertained some 
doubts as to appellant’s guilt. However, after hearing 
arguments by both sides on whether the case should be 
given to the jury, and after pondering the matter at some 
length, Judge McGarraghy decided that this close question 
was one for the jury (Tr. 238, 239). This was correct 
as an implicit recognition of the Curley and Crawford 
standard whereby the trial court’s personal doubts of 
whatever magnitude are irrelevant as long as he con- 
cludes that other reasonable men could fairly conclude 
guilt beyond a reasonable doubt. 

We submit that the record supports this exercise of dis- 
eretion by Judge McGarraghy, and that it would be inap- 
propriate to disturb it on appeal. The record shows that 
after the verdict was in, and after more deliberation, the 


5 Those elements, outlined by the Court beginning at Tr. 291 and 
substantially the same as set out in the Junior Bar Section’s In- 
struction #71, Criminal Jury Instructions for the District of Co- 
lumbia, are: Forgery: 1) 2 writing which appellant falsely made; 
2) his specific intent to defraud; and 3) the apparent capability of 
the writing of effecting a fraud. Uttering: 1) a falsely made writ- 
ing; 2) and 8) same as Forgery above: 4) appelJant’s knowledge 
that the writing is falsely made; and 5) appellant’s attempting to 
pass it while representing it as genuine. 


6 Appellant’s own testimony, which is properly considered on the 
question of sufficiency of the evidence, United States v. Calderon, 
$48 U.S. 160 (1954); Ladrey v. United States, 81 U.S. App. D.C. 
127, 155 F.2d 417, cert. denied, 329 U.S. 728 (1946), appeared 
neither cogent nor consistent with honesty (see, e.g., Tr. 214, 217, 
220, 224). This further weakened appellant’s claim for a motion 
of acquittal. 
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Court became further convinced that its decision had been 
correct (Tr. 300).’ 

Appellant contends that the Court erred in “entertain- 
ing” the prosecutor’s statement concerning the real Charles 
Clay (Br. 7). These remarks were made out of the pres- 
ence of the jury in response to the Court’s questioning the 
Government about its theory of the case, while the Court 
pondered whether or not to give the case to the jury. The 
exchange, at Tr. 236, was as follows: 


THE COURT: What is your evidence that he 
isn’t Charles Clay? 

MR. TERRY: The handwriting. 

THE COURT: That is your sole evidence, not- 
withstanding the fact that he had two identification 
cards of when he was in the Army which your hand- 
writing expert said appeared to be by the same 
person who signed the identification card at the bank? 

MR. TERRY: That is right, Your Honor. The 
reason for that is this: We cannot establish it by 
testimony, because the testimony on this point would 
come from the Defendant’s wife. Of course, we can’t 
compel her to be a witness. It is our understanding 
that the real Clay was at one time living in the 
house of the Defendant and his wife, and we sur- 
mised that when he moved out, he probably left these 
other articles behind which the Defendant picked up. 


Appellant now feels that this exchange prejudiced the 
Court against his motion for acquittal. His counsel be- 
low chose to elaborate and try to turn the remarks to 
appellant’s advantage.* Judge McGarraghy nonetheless 


7 Appellant contends that the Court “would not entertain a motion 
for judgment n.o.v. or for a new trial (Tr. 300)” (Br. 8). The 
context of the exchange with the Court reveals instead the Court’s 
decision that such a motion, if and when made, would be denied. 


8 Mr. Benson: ... Now, they had much stronger proof that they 
could have presented that this man was not Charles Clay. They 
could have presented Charles Clay. 

Mr. Terry: We would like to find Charles Clay, Your Honor. The 
real Charles Clay is wanted on another charge and there is a war- 
rant outstanding for him. (Tr. 238.) 
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stated that he would only consider the evidence properly 
before him (Tr. 237). We submit that Courts are fre- 
quently required to so compartmentalize their thinking, 
are well trained and well disposed to doing so, and that 
therefore, no grounds for reversible error exist regarding 
this incident. 

Appellant also contends that the Court erred in not 
granting its motion for acquittal when it was first pre- 
sented after the Government had rested its case (Tr. 
194). The trial court ruled that since defendant had 
already offered its own exhibits, and thus had begun to 
present its case, he had waived the right to move for 
acquittal “at this time” (Tr. 195). The motion could be 
renewed, and was, of course, at the conclusion of all the 
evidence, when it was carefully considered and rejected. 

At the time when counsel for appellant below first 
moved for acquittal, he had introduced five exhibits in 
his client’s behalf (Tr. 110, 112, 113, 179). Pertaining 
to these, he had discussed them at some length, putting 
the defense’s theory before the jury (See, eg., Tr. 108- 
110, 172-179). He had also attempted to qualify Gov- 
ernment witnesses as experts and offer testimony for the 
defense (Tr. 79, 99, 105). In this context we think the 
Court did not abuse its discretion in ruling that such 
a degree of defense presentation constituted a waiver 
of any motion for acquittal until the defense has rested 
and the Court could rule on sufficiency based on all the 
evidence. Cf., Ladrey v. United States, supra. This 
agrees with the wording of Fed. R. Crim. P. 29(a) 
allowing a motion for acquittal “after the evidence on 
either side is closed. . .” The Court merely held, and 
it seems to us reasonably so, that appellant, having be- 
gun his defense, must wait to move for acquittal until he 
rests the defense. 

If this Court decides that the trial court did err by this 
ruling, we submit that any such error is harmless per 
Fed. R. Crim. P. 52(a) since the trial court very con- 
scientiously addressed itself to appellant’s motion subse- 
quently, and since the record reveals that the Govern- 
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ment’s case standing alone was sufficient to withstand a 
motion for acquittal. 


II. The procedure by which appellant executed an “ex- 
emplar card” to be used as a handwriting sample, and 
the use of that card at the trial, were in no way vio- 
lative of any of appellant’s constitutional rights. 


(Tr. 86, 92, 97-98, 167) 


Appellant was taken into custody by a security of- 
ficer of Garfinckles, who turned him over to the Metro- 
politan Police (Tr. 86). He was then taken to police 
headquarters where, among other routine procedures, he 
filled out an exemplar or signature card (Tr. 92). Ap- 
pellant does not claim that his treatment while in cus- 
tody was shocking to the conscience. He appears to claim 
that the taking of a handwriting sample, either in itself 
or after what he views as inadequate Miranda warn- 
ings, was unconstitutional. 

We note first that adequate Miranda warnings were 
provided this appellant. Garfinckles’ security officer 
alerted appellant of his rights in some fashion (Tr. 86). 
Sergeant Magruder then showed appellant both a pocket 
sized and wall sized card containing the standard 
Miranda warnings, and received assurances from appel- 
lant that he understood them (Tr. 97, 98). Such a pro- 
cedure is constitutionally adequate since appellant has 
made no representation that he is illiterate. Bell v. 
United States, 382 F.2d 985 (9th Cir. 1967), cert. de- 
nied, 390 U.S. 965 (1968). Thus appellant’s treatment 
by the police was in no way unfair. And, of course, no 
confession or other communication-type evidence from 
appellant was elicited. 

Next, the taking of and use of the exemplar did not 
violate any of appellant’s Fifth or Sixth Amendment 
rights. Appellant was not compelled to testify against 
himself since an exemplar is physical, not communicative, 
evidence, and the stage at which the exemplar was taken 
was not a critical one where appellant was entitled to 
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counsel or where counsel would be of any practical use.° 
Gilbert v. California, 388 U.S. 263 (1967); Lewis v. 
United States, 127 U.S. App. D.C. 269, 382 F.2d 817 
(1967). 

We submit, therefore, that appellant’s suggestion of 
Constitutional infirmity is without merit. 


III. The trial court did not err in permitting appellant to 
testify without advising him in open court of his right 
to remain silent. 


(Tr. 197, 198) 


Following the Court’s ruling that prior convictions 
would not be used against him, appellant testified in his 
own behalf. Appellant now claims that the Court erred 
in not publicly advising him of his right to remain silent. 
Since that claim was never presented to the Court below, 
appellant may not urge it before this forum absent a 
showing of plain error affecting substantial rights. Fed. 
R. Crim. P. 52(b). We submit that appellant has made 
no such showing. 

Appellant has proffered no cases, nor do we know of any, 
which hold that a judge errs in failing to perform this 
advisory function expected of diligent counsel. On the 
contrary, for a judge to volunteer this advice in the 
presence of a jury would undoubtedly run afoul of the 
Constitutional dictates of Griffin v. California, 380 U.S. 
609 (1965). 

The discussion prior to appellant’s testifying, involving 
Judge McGarraghy and both counsel, makes clear that 
appellant’s counsel had given considerable thought to 
whether or not his client should testify (Tr. 197). There 
is no reason not to suppose that he performed his duty 


*Mr. Miller, the Government’s handwriting expert, examined 
sixteen different documents that appellant wrote, either in whole or 
in part (Tr. 167). It is reasonable to assume that he would have 
reached the same conclusions damaging to appellant even if appel- 
lant had refused to execute the exemplars. Taking all the facts 
in context, we do not feel that appellant has shown that he was 
prejudiced in any way. 
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and properly advised appellant of his right not to testify. 
Appellant’s prior involvement as a defendant in criminal 
cases (Tr. 198) make it likely that he himself understood 
this right. 

Appellant’s claim of prejudice must be that had he been 
properly advised, he would have declined to testify. But 
the quality of the Government’s case, along with the 
fortuity of not being impeachable for past crimes, make 
this possibility most unlikely. As a practical matter, 
we do not feel that appellant’s election to remain silent 
could have strengthened his cause. 


CONCLUSION 


WHEREFORE, we respectfully submit that the judg- 
ment of the District Court should be affirmed. 


DAVID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
HARVEY S. PRICE, 
Assistant United States Attorneys. 
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